Resolution Process for Alleged Violations of the Title I X and Other Sexual Misconduct Offenses

(Process A)













3) Specific circumstances prevent the University from gathering evidence sufficient to reach a
determination as to the Formal Complaint or allegations therein.

Upon any dismissal, the University will promptly send written notice of the dismissal and the rationale for
doing so simultaneously to the Parties.

This dismissal decision is appealable by any party under the procedures for appeal below. The decision not
to dismiss is also appealable by any party claiming that a dismissal is required or appropriate. A
Complainant who decides to withdraw a complaint may later request to reinstate it or refile it.

Dismissing a complaint under Title 1X is solely a procedural requirement, and does not limit the
University’s authority to address a complaintate. A
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discretion to share their own knowledge and evidence with others if they so choose, with the exception of
information the parties agree not to disclose as part of an Informal Resolution. Wilkes encourages the Parties
to discuss any sharing of information with their Advisors before doing so.

Informal Resolution
Informal Resolution can include two different approaches:

e Accepted Responsibility
e Supportive Resolution

To initiate Informal Resolution, a Complainant needs to submit a Formal Complaint, as defined in the Policy.
If a Respondent wishes to initiate Informal Resolution, they should contact the Title IX Coordinator to so
indicate.

It is not necessary to pursue Informal Resolution first in order to pursue a Formal Grievance Process, and
any party participating in Informal Resolution can stop the process at any time and begin or resume the
Formal Grievance Process. The parties may agree as a condition of engaging in Informal Resolution that
statements made or evidence shared during the Informal Resolution process will not be considered in the
Formal Grievance Process unless all parties consent

Prior to implementing Informal Resolution, the University will provide the Parties with written notice of the
reported misconduct and any sanctions or measures that may result from participating in such a process,
including information regarding any records that will be maintained or shared by the University.

The University will obtain voluntary, written confirmation that all parties wish to resolve the matter through
Informal Resolution before proceeding and will not pressure the Parties to participate in Informal
Resolution.

The Title IX Coordinator, in consultation with other University administrators, may look to the following
factors to assess whether Informal Resolution is appropriate:

Likelihood of potential resolution, taking into account any power dynamics between the Parties;
The Parties’ motivation to participate;

Civility of the Parties;

Results of an individualized risk assessment/ongoing risk analysis;

Disciplinary history;

Whether an emergency removal is needed;

Complaint complexity;

Emotional investment/capability of the Parties;

Rationality of the Parties;

Goals of the Parties

The Title IX Coordinator maintains records of any Informal Resolution that is reached, and failure to abide
by a resolution agreement may result in appropriate responsive/disciplinary actions.

Respondent Accepts Responsibility for Alleged Violations

The Respondent may accept responsibility for all or part of the alleged policy violations at any point during



the resolution process. If the Respondent indicates an intent to accept responsibility for all of the alleged
misconduct, the formal process will be paused, and the Title I)X Coordinator will determine whether Informal
Resolution can be used according to the criteria listed in the section above.

If Informal Resolution is applicable, the Title IX Coordinator will determine whether all parties and the
University are able to agree on responsibility, sanctions, and/or remedies. If so, the Title IX Coordinator
implements the accepted finding that the Respondent is in violation of the University’s policy and
implements agreed-upon sanctions and/or remedies, in coordination with other appropriate administrator(s),
as necessary.

This result is not subject to appeal once all parties indicate their written assent to all agreed upon terms of
resolution. When the Parties cannot agree on all terms of resolution, the Formal Grievance Process will
resume at the same point where it was paused.

When a resolution is accomplished, the appropriate sanction or responsive actions are promptly implemented
in order to effectively stop the harassment or discrimination, prevent its recurrence, and remedy the effects of
the discriminatory conduct, both on the Complainant and the community.

Supportive Resolution

When requested or agreed upon by the Complainant, the Title XX Coordinator can resolve the matter
informally by providing supportive measures to remedy the situation.

Formal Grievance Process

Grievance Process Pool

The Formal Grievance Process relies on a pool of administrators (“the Pool”) to carry out the process.
Students, parents/guardians of students, employees, prospective students, and prospective employees can
find Members of the Pool here.

Pool Member Roles

Members of the Pool are trained annually, and can serve in in the following roles, at the direction of the Title
IX Coordinator:

To provide appropriate intake of and initial guidance pertaining to complaints;
To act as an Advisor to the Parties;

To serve in a facilitation role in Informal Resolution;

To perform or assist with initial assessment;

To investigate complaints;

To serve as a hearing facilitator (process administrator, no decision-making role);
To serve as a Decision-maker regarding the complaint;

To serve as an Appeal Decision-maker

In addition to the above-listed roles, the University Judicial Council (UJC) will serve as the Appeal Decision-
maker in the Formal Grievance Process. The UJC is also trained annually and consists of the Dean of
Students; faculty representatives; and staff representatives. If a member of the UJC is not available to serve


http://wilkes.edu/titleix

on a given case (due to a demonstrated conflict-of-interest or otherwise), a member from the Grievance
Process Pool may fill in.

For cases where the Respondent is an employee, those involved in the sanctioning process, such as the
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e How to serve impartially by avoiding prejudgment of the facts at issue, conflicts of interest, and bias;
How to serve in the role of Advisor for either party;

Any technology to be used at a live hearing;

Issues of relevance of questions and evidence;

Issues of relevance to create an investigation report that fairly summarizes relevant evidence;

How to determine appropriate sanctions in reference to all forms of harassment, discrimination,
and/or retaliation allegations

All Pool members are required to attend these trainings annually. The materials used to train all members of
the Pool are publicly posted here.

Formal Grievance Process: Notice of Investigation and Allegations

The Title IX Coordinator will provide written notice of the investigation and allegations (the “NOIA”) to the
Respondent upon commencement of the Formal Grievance Process. This facilitates the Respondent’s ability
to prepare for the interview and to identify and choose an Advisor to accompany them. The NOIA is also
copied to the Complainant, who will be given advance notice of when the NOIA will be delivered to the
Respondent.

The NOIA will include:

e A meaningful summary of all of allegations;

e The identity of the involved parties (if known);

e The precise misconduct being alleged;

e The date and location of the alleged incident(s) (if known);

e The specific policies implicated;

e A description of the applicable procedures;

e A statement of the potential sanctions/responsive actions that could result;

e A statement that the University presumes the Respondent is not responsible for the reported
misconduct unless and until the evidence supports a different determination;

e A statement that determinations of responsibility are made at the conclusion of the process and that
the Parties will be given an opportunity to inspect and review all directly related and/or relevant
evidence obtained during the review and comment period,;

e A statement about the University’s policy on retaliation;
¢ Information about the privacy of the process;

¢ Information on the need for each party to have an Advisor of their choosing and suggestions for
ways to identify an Advisor;

e Detail on how the party may request disability accommodations during the interview process;
e Alink to the University's VAWA Brochure;

e The name(s) of the Investigator(s), along with a process to identify to the Title IX Coordinator, in
advance of the interview process, any conflict of interest that the Investigator(s) may have; and

e An instruction to preserve any evidence that is directly related to the allegations.

Amendments and updates to the NOIA may be made as the investigation progresses and more information
becomes available regarding the addition or dismissal of various allegations and/or charges.

Notice will be made in writing and may be delivered by one or more of the following methods: in person,
11
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mailed to the local or permanent address(es) of the Parties as indicated in official University records, or
emailed to the Parties’ University-
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Make good faith efforts to notify the Parties of any meeting or interview involving the other party,
in advance when possible;

When participation of a party is expected, provide that party with written notice of the date, time,
and location of the meeting, as well as the expected participants and purpose;

Interview all available, relevant witnesses and conduct follow-up interviews as necessary;

Allow each party the opportunity to suggest witnesses and questions they wish the Investigator(s)
to ask of the other party and witnesses, and document in the report which questions were asked,
with a rationale for any changes or omissions;

Complete the investigation promptly and without unreasonable deviation from the intended
timeling;

Provide regular status updates to the Parties throughout the investigation;

Prior to the conclusion of the investigation, provide the Parties with a list of witnesses whose
information will be used to render a finding;

Write a comprehensive investigation report fully summarizing the investigation, all witness
interviews, and addressing all relevant evidence. Appendices including relevant physical or
documentary evidence will be included;

The Investigator(s) gather, assess, and synthesize evidence, but make no conclusions, engage in no
policy analysis, and render no recommendations as part of their report;

Prior to the conclusion of the investigation, provide the Parties a secured electronic or hard copy
of the draft investigation report as well as an opportunity to inspect and review all of the evidence
obtained as part of the investigation that is directly related to the reported misconduct, including
evidence upon which the University does not intend to rely in reaching a determination, for a ten
(10) business day review and comment period so that each party may meaningfully respond to the
evidence. The Parties may elect to waive the full ten days;

The Investigator(s) may elect to respond in writing in the investigation report to the Parties’
submitted responses and/or to share the responses between the Parties for additional responses;
The Investigator(s) will incorporate relevant elements of the Parties’ written responses into the
final investigation report, include any additional relevant evidence, make any necessary revisions,
and finalize the re fine t
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appropriate steps to reasonably ensure the security/privacy of remote interviews.

Witnesses may also provide written statements in lieu of interviews or choose to respond to written questions,
if deemed appropriate by the Investigator(s), though not preferred.

Recording of Interviews

No unauthorized audio or video recording of any kind is permitted during investigation meetings. If the
Investigator(s) elect to audio and/or video record interviews, all involved parties must be made aware of and
consent to audio and/or video recording.

Evidentiary Considerations in the Investigation

The investigation does not consider: 1) incidents not directly related to the possible violation, unless they
evidence a pattern; or 2) questions and evidence about the Complainant’s sexual predisposition; or 3)
questions and evidence about the Complainant’s prior sexual behavior, unless such questions and evidence
about the Complainant’s prior sexual behavior are offered to prove that someone other than the Respondent
committed the conduct alleged by the Complainant, or if the questions and evidence concern specific
incidents of the Complainant’s prior sexual behavior with respect to the Respondent and are offered to prove
consent.

Within the boundaries stated above, the investigation can consider character evidence generally, if offered, but
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Decision-makers. Those who are serving as Advisors for any party may not serve as Decision-makers in that
matter.

The Title IX Coordinator may not serve as a Decision-maker or Chair in the matter but may serve as an
administrative facilitator of the hearing if their previous role(s) in the matter do not create a conflict of
interest. Otherwise, a designee may fulfill this role.

Evidentiary Considerations in the Hearing

Any evidence that the Decision-maker(s) determine(s) is relevant and credible may be considered. The
hearing does not consider: 1) incidents not directly related to the possible violation, unless they evidence a
pattern; 2) questions and evidence about the Complainant’s sexual predisposition; or 3) questions or evidence
about the Complainant’s prior sexual behavior, unless such questions and evidence about the Complainant’s
prior sexual behavior are offered to prove that someone other than the Respondent committed the conduct
alleged by the Complainant, or if the questions and evidence concern specific incidents of the Complainant’s
prior sexual behavior with respect to the Respondent and are offered to prove consent.

Within the boundaries stated above, the investigation can consider character evidence generally, if offered, but
that evidence is unlikely to be relevant unless it is fact evidence or relates to a pattern of conduct.

Previous disciplinary action of any kind involving the Respondent may be considered in determining an
appropriate sanction upon a determination of responsibility. This information is only considered at the
sanction stage of the process.

The Parties may each submit a written impact statement prior to the hearing for the consideration of the
Decision-
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Information on how the hearing will be recorded and on access to the recording for the Parties after
the hearing;

A statement that if any party or witness does not appear at the scheduled hearing, the hearing may be
held in their absence. For compelling reasons, the Title IX Coordinator or Chair may reschedule the
hearing;

Notification that the Parties may have the assistance of an Advisor of their choosing at the hearing
and will be required to have one present for any questions they may desire to ask. The Party must

notify the Title IX Coordinator if they do not have an Advisor, and the U.00000912iversity will appoint one.
Each party must have an Advisor p
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prior to the hearing. Decision-makers will only be removed if the Title IX Coordinator concludes that their
bias or conflict of interest precludes an impartial hearing of the allegation(s).

The Title IX Coordinator will give the Decision-maker(s) a list of the names of all parties, witnesses, and

Advisors in advance of the hearing. Any Decision-maker who cannot make an objective determination must
recuse themselves from the proceedings when notified of the identity of the Parties, witnesses, and
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The Chair and/or Title IX Coordinator will answer all questions of procedure. Anyone appearing at the
hearing to provide information will respond to questions on their own behalf.

The Chair will allow witnesses who have relevant information to appear at a portion of the hearing in order to
respond to specific questions from the Decision-maker(s) and the Parties, and the witnesses will then bT/F1 12 Tf1 00!
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The Parties/witnesses will submit to questioning by the Decision-maker(s) and then by the Parties through
their Advisors (*“cross-examination”).

All questions are subject to a relevance determination by the Chair. The Advisor, who will remain seated
during questioning, will pose the proposed question orally, directly, and in real-time. The proceeding will
pause to allow the Chair to consider the question, and the Chair will determine whether the question will be
permitted, disallowed, or rephrased.

The Chair may invite explanations or persuasive statements regarding relevance with the Advisors, if the
Chair so chooses. The Chair will then state their decision on the question for the record and advise the
Party/witness to whom the question was directed, accordingly. The Chair will explain any decision to exclude
a question as not relevant, or to reframe it for relevance.

The Chair will limit or disallow questions on the basis that they are irrelevant, unduly repetitious (and thus
irrelevant), or abusive. The Chair has final say on all questions and determinations of relevance, subject to
any appeal. The Chair may consult with legal counsel on any questions of admissibility. The Chair may ask
Advisors to frame why a question is or is not relevant from their perspective but will not entertain argument
from the Advisors on relevance once the Chair has ruled on a question.

If the Parties raise an issue of bias or conflict of interest of an Investigator or Decision-maker(s) at the
hearing, the Chair may elect to address those issues, consult with legal counsel, and/or refer them to the Title
IX Coordinator, and/or preserve them for appeal. If bias is not in issue at the hearing, the Chair should not
permit irrelevant questions that probe for bias.

Refusal to Submit to Cross-Examination

If a party or witness chooses not to submit to cross-examination at the hearing, either because they do not
attend the meeting, or they attend but refuse to participate in questioning, then it will be at the discretion of
the Decision-maker(s) to weigh the probative value of previous statements by that party or witness.

The Decision-maker(s) may not draw any inference solely from a party’s or witness’s absence from the
hearing or refusal to answer cross-examination or other questions.

If collateral charges of policy violations other than sexual harassment/sexual misconduct are considered at the
same hearing, the Decision-maker(s) may consider all evidence it deems relevant, may rely on any relevant
statement, and may draw reasonable inferences from any decision by any party or witness not to participate or
respond to questions.

If a party’s Advisor of choice refuses to comply with the University’s established rules of decorum for the
hearing, the University may require the party to use a different Advisor. If a University-provided Advisor
refuses to comply with the rules of decorum, the University may provide that party with a different Advisor
to conduct cross-examination on behalf of that party.

Recording Hearings

Hearings (but not deliberations) are recorded by the University for purposes of review in the event of an
appeal. The Parties may not record the proceedings and no other unauthorized recordings are permitted.

The Decision-maker(s), the Parties, their Advisors, and appropriate administrators of the University will be
permitted to listen to the recording
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determined by the Title IX Coordinator, upon request. No person will be given or be allowed to make a copy
of the recording without permission of the Title 1X Coordinator.

Deliberation, Decision-making, and Standard of Proof

The Decision-maker(s) will deliberate in closed session to determine whether the Respondent is responsible
or not responsible for the policy violation(s) in question. If a panel is used, a majority vote is required to
determine the finding. The preponderance of the evidence standard of proof is used to make a finding. The
hearing facilitator may be invited to attend the deliberation by the Chair, but is there only to facilitate
procedurally, not to address the substance of the allegations.

The Chair will then prepare a Written Deliberation Statement and deliver it to the Title IX Coordinator,
detailing the determination, rationale, the evidence used in support of its determination, the evidence
disregarded, and credibility assessments.

This Statement must be submitted to the Title IX Coordinator within two (2) business days of the end of
deliberations, unless the Title IX Coordinator grants an extension. If an extension is granted, the Title IX
Coordinator will notify the Parties.

Sanctioning
Students:

When there is a finding of responsibility on one or more of the allegations, the Decision-maker(s) will
immediately engage in a determination of sanctions. The Decision-maker(s) may consider any previously
submitted party impact statements in determining appropriate sanction(s).

At the hearing, the Chair will give each of the Parties an opportunity to review any impact statement
submitted by the other party(ies). The Decision-maker(s) may — at their discretion — consider the statements,
but they are not binding.

The Decision-maker(s) will review the statements and any pertinent conduct history provided by the Title 1X
Coordinator and will determine the appropriate sanction(s). The Decision-maker(s) may consult with the
Title IX Coordinator and/or Deputy Title IX Coordinator to gather general historical knowledge regarding a
range of sanctions issued for the particular policy violation, in order to assure consistency. The sanctions and
accompanying rationale, will be included in the Written Deliberation Statement as described above.

Employees:

(@  Upon receipt of the Written Deliberation Statement from the Title IX Coordinator, the Provost
(in consultation with the Dismissal & Suspension Committee) (faculty) or appropriate Vice President (in
consultation with Supervisors/Department Chairs, etc.) (staff), shall work with the Hearing Chair to
propose an appropriate sanction in response to the conclusions described in the Written Deliberation
Statement. In carrying out their respective roles, these administrators shall have access to and may
consult the hearing recording and consult with the hearing Decision-maker(s) should they seek further
clarification on the findings, including credibility determinations. They will also consider previously
submitted impact statements (submitted and reviewed by each party prior to or at the hearing) and any
pertinent conduct history provided by the Title IX Coordinator.
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discrimination, harassment, and/or retaliation;

The need to remedy the effects of the discrimination, harassment, and/or
retaliation on the Complainant and the community;

The impact on the Parties;

Any other information deemed relevant by the Decision-maker(s)

The sanctions will be implemented as soon as is feasible, either upon the outcome of any appeal or the
expiration of the window to appeal without an appeal being requested.

The sanctions described in this policy are not exclusive of, and may be in addition to, other actions taken or
sanctions imposed by external authorities.

Student Sanctions

The following are the usual sanctions that may be imposed upon students or organizations singly or in
combination:

Official Reprimand: In instances of less serious deviation from the University norms of conduct the
student is formally warned regarding the misconduct. The student is also notified that the
consequences of such continued behavior could result in more serious disciplinary action.
Disciplinary Probation: This action is a formal admonition on behalf of the University and is
intended to clearly document to a student that their behavior has been deemed unacceptable. This
action requires that students demonstrate, during a stipulated period of time, they are capable of
functioning in such a way so as not to be in conflict with standards of behavior expected of students
at Wilkes. Disciplinary probation alerts the students involved, and all concerned, that further conduct
may result in curtailment of activities or suspension of residential and academic privileges.

Denial of Privileges: This penalty precludes the student’s participation in specified activities (e.g.,
student offices, student activities, use of University facilities or access to University facilities) for a
period of time.

Restitution/Penalty Charges: Charges will be assessed where restitution is due for damage to
University or student property or property of an agent outside of the University. The charges
assessed will be equal to the value of the property and any incurred labor charges.

Residential Suspension and Expulsion: The first status indicates that a student is on final notice
from the University that any further violation of regulations will lead to the student’s suspension from
University-owned residence halls. Further difficulties will lead to expulsion from the residence halls.
Any student who has been suspended/expelled from the residence halls may not enter any University-
owned residence halls without the express permission of the Dean of Students’ Office.

Deferred Suspension: This action is invoked in severe cases that might generally call for suspension,
but consideration of mitigating circumstances warrants the student not be suspended at this time. If
this sanction is invoked, it is understood that any further violation of University policy, even of a
minor nature, could call for suspension from the University. A student who has been given a deferred
suspension from the University may, at the discretion of the Student Affairs Council, be restricted
from representing the University in any official capacity.

Disciplinary Suspension: This penalty involves the involuntary separation of the student from the
University for a specified period of time. It is invoked when a student, as a result of their actions, has
forfeited the privilege of attending the University. Suspension from the University may range for a
period of time up to two (2) years, including summer sessions and inter-sessions. Students who have
been suspended may be required to meet certain conditions during the period of their suspension and
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This review is not a review of the merits of the appeal, but solely a determination as to whether the
request meets the grounds and is timely filed.

Grounds for Appeal
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person, mailed to the local or permanent address of the Parties as indicated in official institutional records, or
emailed to the Parties’ University-issued email or otherwise approved account. Once mailed, emailed and/or
received in-person, notice will be presumptively delivered.

Sanctions Status During the Appeal

Any sanctions imposed as a result of the hearing are stayed during the appeal process. Supportive
measures may be reinstated, subject to the same supportive measure procedures above.

If any of the sanctions are to be implemented immediately post-hearing, but pre-appeal, then Emergency

Removal Procedures detailed in the Policy for a meeting on the justification for doing so must be
permitted within 48- hours of implementation.

Appeal Considerations

e Appeals are not intended to provide for a full re-hearing of the allegation(s). In most cases, appeals
are confined to a review of the written documentation or record of the original hearing and pertinent
documentation regarding the specific grounds for appeal.
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